
 
 
 

 
 
 
Dear Ms Harrison, 
 
Freedom of Information Act Request – F0020624 
 
Thank you for your Freedom of Information (FOI) request of 2 January 2022. You 
requested the following information:  
  
‘Please send me a copy of the review/report conducted by the Go-Ahead Group into 
its financial mismanagement of the Southeastern franchise, which led to the 
franchise being taken over by the Operator of Last Resort on 17 October 2021. The 
review/report was concluded around 9 December 2021, when sections such as this 
were quoted in the press: “Notwithstanding the complexity of the franchise 
agreements relating to LSER [Southeastern], the review has found that serious 
errors were made by LSER with respect to its engagement with the DfT over several 
years.” “In particular, the group accepts that, by failing to notify the DfT of certain 
overpayments or monies due to the DfT, LSER breached contractual obligations of 
good faith contained in the franchise agreements. Accordingly, the group has 
apologised to the DfT.” [Quoted here: https://www.business-
live.co.uk/enterprise/transport-operator-go-ahead-group-22408620] The Go-Ahead 
Group must have submitted some, if not all, of this review/report to the DfT. Given 
the large amounts of taxpayers' money at stake, it is now clearly in the public 
interest for the DfT to release all the material submitted by the Go-Ahead Group 
under this Freedom of Information request.’  
 
I am writing to let you know that your request has been considered under the FOI Act 2000 
and that the Department has completed its search for information. I can confirm that the 
Department does hold the information you have requested. 
 
The requested report is being withheld in reliance on the exemption at section 41(1) – 
Information provided in confidence – of the FOI Act 2000 (for the full text of the exemption 
please see Annex A). The relevant information was shared with the Department under a 
duty of confidence. It is not in the public domain. Any of the persons referred to in this 
information would reasonably be able to take some form of legal action against the 
Department for breach of confidence if we disclosed it and stand a reasonable chance of 
winning. Section 41 is an absolute exemption under the Act, and we are therefore not 
required to carry out a public interest test. 
 
In addition, this information is being withheld in reliance on the exemption at section 42(1) 
(Information covered by Legal Professional Privilege) (the full text of the exemption is 
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attached at Annex B). As section 42 is a qualified exemption, we are required to balance 
the public interest in disclosing the information against that for withholding it. Annex B to 
this letter details why, on balance, the public interest test favours withholding the 
information. 
 
Furthermore, the information that you have requested is also being withheld in reliance 
upon the exemption at section 43(2) – prejudice to commercial interests (for the full text of 
the exemption please see Annex C). Disclosure of the details of the report would 
compromise and prejudice the commercial position and interests of London and South 
Eastern Railway, its owning groups and the Department. As section 43(2) is a qualified 
exemption, we are required to balance the public interest in disclosing the information 
against that for withholding it. Annex C to this letter also details why, on balance, the 
public interest test favours withholding the information. 
 
Finally, the information captured by your request is being withheld in reliance upon the 
exemption at section 44(1)(a) (Prohibitions on disclosure) of the FOI Act 2000. Section 
44(1)(a) provides an absolute exemption where disclosure of the information is ‘prohibited 
by or under any enactment’. The relevant enactment here is section 145(1) of the Railways 
Act 1993 (the ‘Act’), which prohibits the disclosure without express consent of information 
‘with respect to any particular business’ which ‘(a) has been obtained under or by virtue of 
any of the provisions of this Act, and (b) relates to the affairs of any individual or to any 
particular business’. 
 
It ‘has been obtained under or by virtue of any of the provisions of this Act’, in this case, 
and in particular, sections 23 to 31 of the Act. These sections establish the Secretary of 
State’s duties with respect to the rail franchising system and the requirements that rail 
franchisees may be subject to under their franchise agreements, and in particular, the 
Secretary of State’s duty to select a franchisee who is appropriate. 
 
The Department does not consider that the principal counter-exemption to this rule set out in 
section 142(2)(a) of the Act applies, as there are no functions under the Act that would 
require it to discharge the information requested. Nor do any of the further specific 
exemptions under section 142(2) apply in these circumstances.  
 

Therefore, as the information is prohibited from disclosure under section 145(1) of the Act, it 
is also exempt from disclosure under section 44(1)(a) of FOI Act. As section 44(1)(a) is an 
absolute exemption, there is no requirement for the Department to carry out a public interest 
test on whether to nevertheless effect disclosure. For an extract of the exemption see 
Annex D. 
 
 
Appeals procedure 
 
If you are dissatisfied with the way we have responded to or handled your request, you 
have the right to ask for an internal review. This should be submitted within two calendar 
months of the date of this letter and addressed to the FOI Advice Team at:  
 
FOI-Advice-Team-DFT@dft.gov.uk 
 
Please remember to quote the reference number above in any future communications.  
If you ask for an internal review and are still not content with the outcome, you have the 
right to apply directly to the Information Commissioner for a decision. The Information 
Commissioner can be contacted via their online form:    
 

mailto:FOI-Advice-Team-DFT@dft.gov.uk


https://ico.org.uk/make-a-complaint/official-information-concerns-report/official-information-
concern/ 
 
Yours sincerely 
 
Steven Burton 
Senior Correspondence Manager – Passenger Services  
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Annex A 
 
Section 41 – Information provided in confidence  
 
(1) Information is exempt information if—  
a) it was obtained by the public authority from any other person (including another 
public authority), and  
(b)the disclosure of the information to the public (otherwise than under this Act) by 
the public authority holding it would constitute a breach of confidence actionable by 
that or any other person.  
 
(2) The duty to confirm or deny does not arise if, or to the extent that, the confirmation or 
denial that would have to be given to comply with section 1(1)(a) would (apart from this 
Act) constitute an actionable breach of confidence.  
 
Information provided by franchisees and their parent companies, in which the Department 
agrees to keep their information confidential, is covered by the Department’s general 
confidentiality provisions.  
 
Section 41 is an absolute exemption and therefore does not require a public interest 
test. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 

Annex B  
 
Section 42 – Legal professional privilege 
 
(1) Information in respect of which a claim to legal professional privilege or, in 
Scotland, to confidentiality of communications could be maintained in legal 
proceedings is exempt information. 
 
(2) The duty to confirm or deny does not arise if, or to the extent that, compliance with 
section 1(1)(a) would involve the disclosure of any information (whether or not already 
recorded) in respect of which such a claim could be maintained in legal proceedings. 
 

 
                                                   Public Interest Test 
 

Factors for disclosure Factors against disclosure 

- The general public have an interest in 
the disclosure of information for the 
scrutiny and transparency of the 
Department’s decisions relating to rail-
franchising, especially given its high 
profile in the media currently. 

 
- Disclosure would also contribute to the 

Government’s wider transparency 
agenda, increase trust and allow the 
public to scrutinise discussions and 
decisions the Government and 
stakeholders make on rail matters. 

 

 

- There is a strong public interest 
inherent in maintaining Legal 
Professional Privilege. Officials and 
lawyers have to be able to share all 
information that is available to them 
frankly and in confidence, to enable 
effective decision making based on the 
facts and an informed assessment of 
the legal risks. 

 
- Effective legal advice requires absolute 

candour between client and lawyer.  
This candour is less likely where there 
is knowledge that the correspondence 
is likely to be disclosed. 

 

- It may be detrimental to future decision 
making and/or appropriate recording of 
legal advice if a precedent for 
disclosure of advice relating to 
commercially sensitive franchise 
matters is made.   

 

- Disclosure would also be likely to 
prejudice future bidding processes by 
undermining confidence that current 
and future franchise partners have in 
the Department maintaining necessary 
confidentiality. 

Decision Reached 

The result of any breakdown in the relationship between client and lawyer would have a 
detrimental effect on commercial interests in Government and, as a consequence, a 
negative effect on public services.  
 
Therefore, this information is being withheld as on balance the factors for withholding 
this information outweighs the factors for releasing it.  



Annex C 
  

 
Section 43 – Prejudice to commercial interests 
 
(1) Information is exempt information if it constitutes a trade secret.  
 
(2) Information is exempt information if its disclosure under this Act would, or 
would be likely to, prejudice the commercial interests of any person (including the 
public authority holding it).  
 
(3) The duty to confirm or deny does not arise if, or to the extent that, compliance with 
section 1(1)(a) would, or would be likely to, prejudice the interests mentioned in subsection 
(2). 
 

Public Interest Test                                                  
 

Factors for disclosure Factors against disclosure 

- Disclosure could help to allow the 
individual concerned, or the public as a 
whole, to understand the basis on which 
the enforcement action was taken.  
 

- Disclosure would also contribute to the 
Government’s wider transparency 
agenda, increase trust, and allow the 
public to scrutinise commercial 
decisions the Government makes on 
rail matters. 

- Disclosure of the requested 
commercially sensitive information 
would be likely to significantly weaken 
the competitive position of the owning 
group bidders for future franchises as 
well as the Department. 
 

- Financial information was provided to 
the Department in strict confidence and 
on the assumption that it would not be 
published. All financial records are 
based on company information and are 
therefore also commercially sensitive. 
Release of any assessment of this 
information, and by implication, the 
data itself, could enable competitors to 
predict future bidding behaviour and 
therefore harm the Department’s ability 
to secure the optimum bid from the 
market and therefore secure the best 
offer for passengers.  

 
- Release of financial and commercial 

material would expose the 
Department’s internal decision-making 
processes, and the factors and 
financial assumptions it takes into 
account in making commercial 
decisions. Release of this commercially 
sensitive information would be likely to 
compromise the Government’s 
negotiating position for future 
competitions which would again harm 
the Department’s ability to secure the 
optimum bid from the market and 
therefore secure the best offer for 



passengers.  
 

- The information provided to the 
Department in the report was shared 
on a strictly confidential basis for the 
purposes of the enforcement action 
process, as governed by the Railways 
Act 1993. Disclosure of the information 
would be likely to damage the trust 
between the Department and 
franchisees. This would be likely to 
have an adverse effect on their owning 
groups’ willingness to bid for future 
franchises and on the value for money 
which can be achieved through future 
competitions.  

 

Decision Reached 
 

The information requested is being withheld as on balance the factors for withholding 
this information outweigh the factors for releasing it. The release of this information would 
be likely to prejudice the commercial interests of the London and South Eastern Railway 
franchise, its owning groups and the Department. 
 

 
 
 



 

Annex D 
  

Section 44 – Prohibitions on disclosure  
 

(1) Information is exempt information if its disclosure (otherwise than under this 
Act) by the public authority holding it: (a) is prohibited by or under any enactment 
(b) is incompatible with any Community obligation, or (c) would constitute or be punishable 
as a contempt of court. 
 
(2) The duty to confirm or deny does not arise if the confirmation or denial that would have 
to be given to comply with section 1(1)(a) would (apart from this Act) fall within any of 
paragraphs (a) to (c) of subsection (1).  
 

Section 44 is an absolute exemption and therefore does not require a public interest test  
 

Railways Act 1993 (‘the 1993 Act’) 
  
Section 145 of the 1993 Act states: 
 (1) …no information with respect to any particular business which—  
(a) has been obtained under or by virtue of any of the provisions of this Act; and  
(b) relates to the affairs of any individual or to any particular business,  
shall, during the lifetime of that individual or so long as that business continues to be 
carried on, be disclosed without the consent of that individual or the person for the time 
being carrying on that business. 

 
 
 
 


