FAO: Secretary of State for Transport
Department for Transport
Great Minster House
33 Horseferry Rd
London
SW1P 4DR

Our Ref: MPG/BRI207/2

ALSO BY EMAIL
grant.shapps@dft.gsi.gov.uk
6 September 2022
Dear Secretary of State
West Coast Main Line Contract Renewal
Our Client: Bring Back British Rail

1. We write further to our letter of 26 August 2022. As mentioned therein, the purpose of
this line of correspondence is to address the anticipated decision by the Department
for Transport to award a 10-year contract to Avanti West Coast (“Avanti”) on 16 October
2022 to continue to operate the West Coast Main Line.

Our client
2. BBBR is an unincorporated group operated by Ms Ellie Harrison, which was
established in 2009 and has been vocal in its support of the re-nationalisation of the
rail network for the benefit of rail users across the country. BBBR represents the
interests of a large number of rail users across the United Kingdom and has as at its
core the goal of bringing about a safe, high quality and efficient rail network that
provides value for money rail services to all.

3. BBBR is funded by crowdfunding and merchandise sales. Neither its volunteers nor Ms
Harrison take a salary.
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Purpose of this correspondence
4. The purpose of this letter is to express our client’s concern at the operation of the West
Coast Main Line and to seek assurances from you that you are exercising your
discretion lawfully. In particular, our client is of the view that you must consider
alternatives to the further appointment of Avanti in the context of a completely
unacceptable service.
5. For the avoidance of doubt, this letter is not a letter sent under the Pre-Action Protocol
for Judicial Review. The limited requests for information made herein are made for the
purpose of establishing your approach to the circumstances surrounding the West
Coast Main Line and ensuring that rail users’ interests are being protected and
advanced. We therefore ask you to consider your response to our requests in the
context of the duty of candour applicable in the circumstances of any later judicial
review of your decision.
6. Indeed, we consider that by sharing the approach you are taking to your decisionmaking process you will in any case assist in the public understanding of and trust in
the operation of the DfT, rail franchises and the rail network generally, and give comfort
that public funds are being spent carefully at a time when every single taxpayer is facing
a fiscal tightening not seen for decades.
Prior correspondence
7. BBBR has previously written to you in respect of the handling of the East Coast
Franchise, which was ultimately re-nationalised as the London North Eastern Railway
from 24 June 2018.
8. Earlier this year, BBBR raised concerns with the then anticipated award of the
Southern, Thameslink & Great Northern franchise to GTR despite the raft of failings of
GTR in the preceding years relating to the TSGN contract, and more recently the
overwhelming prima facie evidence of fraud within subsidiary London and
Southeastern Railway. Our client remains of the view that the award to GTR in the
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circumstances of their performance, misconduct and subsequent fine, and the referral
to the Serious Fraud Office, are all matters that should have led to the DfT not renewing
the contract and instead looking to operate the line through the OLR.
9. We have raised in prior correspondence the specific complaints made in relation to
GTR, but many of the concerns are of application in respect of the oversight of the
privatised rail network generally. For example:
a. In 2017, the DfT determined to fine GTR £13.4 million for breaching its
performance benchmarks. This fine was agreed without any appropriate formal
negotiation, being largely conducted verbally. Of the agreed fine, £10 million
was notionally for the buyout of GTR’s future performance liability to September
2018, but the National Audit Office later noted that the “Department did not seek
a decision from the Committee on how this should be handled, or support for its
approach.”
b. The NAO also criticised the DfT’s approach to buying out the liability, as this
would mean that the “Department has fewer levers available to it to manage
Govia Thameslink’s performance if it does not improve.”

c. The Public Accounts Committee concluded in their February 2019 report on
Rail Management and Timetabling, that the franchising model was “broken” and
the DfT’s management of the TSGN franchise was “completely inadequate”.1
10. The above findings, amongst others previously addressed in our correspondence, lead
our client to a position of extreme concern when it views your approach to the
management of the West Coast Main Line franchise and its upcoming proposed
contract renewal on 16 October 2022.

11. Whereas recent press reports suggest that the DfT is of the view that the operation of
the line is being compromised by trade union activity, and accordingly that any operator

1

https://publications.parliament.uk/pa/cm201719/cmselect/cmpubacc/1793/179302.htm
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would struggle to run the service, there does not appear to us to be any evidence that
alternative causes have been considered, that would lead to a conclusion that an
alternative TOC or the OLR would be appropriate.
Factual Matrix
12. Avanti is owned by FirstGroup (70%) and Trenitalia (30%) – Italy’s state-owned rail
operator – and is operated by the SPV First Trenitalia West Coast Rail Limited (“FT”).
13. As set out in their strategic report for year ending March 2021, “The West Coast
Partnership (WCP) is a rail venture between FirstGroup and Trenitalia. The franchise
comprises two distinct parts – Intercity West Coast, trading as Avanti West Coast
(AWC), that runs the current services on the West Coast Main Line, and West Coast
Partnership Development to develop high speed rail services to maximise the
significant investment in this transformational infrastructure project. AWC is the
operator of intercity rail services on the West Coast Main Line between London
(Euston), Birmingham, Wolverhampton, Holyhead, Chester, Liverpool, Manchester,
Preston, Carlisle, and Glasgow.”

14. FT has operated the WCP since 8 December 2019 (which is also when they rebranded
from Virgin Trains) following on from a franchise agreement with the Secretary of State
for State dated 28 August 2019. This was due to expire on 1 April 2022 but was
extended to 16 October 2022 by exercise of the Secretary of State’s contractual right
to extend. The contract was varied by the ERMA entered into by the parties on 19
September 2020.

15. It is important to recognise that this contract, originally announced in 2018 with great
fanfare, was intended to be a new flagship franchise, of a quasi-public private
partnership. The line is one of the two major arterial routes in the United Kingdom, the
other being the East Coast Main Line. A multitude of promises were made – 23 new
trains, 25,000 new seats, simplified fares, more frequent, new and direct services, and
263 extra services per week, amongst other things. It foretold of “excellent value for
money with robust processes”.
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16. Unfortunately, Avanti has failed on numerous levels to provide the contracted service.
As at the date of this letter its services are, almost undeniably, in complete disarray.
For example:
a. Avanti has presided over the largest decline in passenger satisfaction of any
train company in the UK pre-pandemic, according to the National Rail
Passenger Survey for Spring 20202;
b. Avanti has received more than £1 billion in public subsidies since the beginning
of the pandemic.3 Despite this, Avanti paid out the second highest dividends to
shareholders 2020/21 of all rail operators;
c. FirstGroup made an operating profit of £226.8 million last year; the rail workers’
unions have been offered a pay rise that is roughly half the rate of inflation4;
d. Since 2010, the cost of a season ticket on the west coast main line between
Coventry and London Euston has risen 49%, from £7,096 to £10,546.5 Fares
are due to rise again on 1 March 2023;
e. On 8 August 2022, Avanti announced it would introduce a reduced timetable
from 14 August until further notice. This has created a timetable that is presently
operating on the same levels as during the first COVID 19 lockdown;
f.

Avanti has withdrawn without any notice the 0745 Stoke-on-Trent to
Manchester Piccadilly service, a crucial commuter service;

2

https://d3cez36w5wymxj.cloudfront.net/wp-content/uploads/2020/07/16180916/Main-Report-Spring2020.pdf
3 £992m in period 1 March 2020 – 16 October 2021 according to DfT’s table of payments to franchised
passenger rail operators
4 https://inews.co.uk/opinion/failures-avant-west-coast-rail-corporate-britain-1808525
5
https://hansard.parliament.uk/Lords/2022-07-04/debates/6908E830-EB6E-4087-AEFE4667CC85D585/WestCoastMainLine
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g. The poor performance on the line is undermining rail connectivity between north
Wales and other industrial centres in the UK; this is having a negative impact
on potential industrial and economic development in north Wales;
h. There has been a massive increase in ad-hoc train cancellations with around
20% of scheduled services not running per week in August 2022. Avanti says
this is due to “unofficial strike action”, by which they mean staff are not working
on their assigned rest days. Unsurprisingly, the RMT and other unions strongly
deny such allegations amount to strikes. It seems to us that the General
Secretary of the RMT Union, Mick Lynch, points to the real cause of the delays
when he stated, “The reality is this decision arises from poor management,
cutting staffing to the bare minimum and rock bottom staff morale”. He also
queried what sanctions would be taken against Avanti, whether public
ownership had been considered and whether OLR was ready to mobilise. Our
client shares these concerns.
i.

Avanti cancelled 4.7% of trains versus an average 3.9% for 2021-22 (and 5.5%
in Q3: October-December 2021) and Avanti had one of the largest increases in
cancellations compared to the same quarter last year (Q4 2020-21).6 Avanti
maintained a well below average Public Performance Measure (84.7% versus
90.7%) for 2021;

j.

Compensation paid by Avanti further demonstrates the effect of train
cancellations on the travelling public. For 2021/22, Avanti paid out the second
highest of all TOCs at £8,266,000 (making up 21% of the total compensation
paid that year). Of this, £615,000 was paid out in relation to the DR15 scheme
(again, this is the second highest of all TOCs and made up 28% of total
compensation paid under the scheme out of the 12 TOCs that have introduced
it);

6

https://dataportal.orr.gov.uk/statistics/performance/passenger-rail-performance/
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k. Even when trains do run, they are not punctual. Train punctuality for Avanti is
below average in terms of the percentage of trains arriving within 59 seconds /
3 minutes / 15 minutes of their scheduled arrival;
l.

According to a recent staff survey, staff relations have been confirmed as falling
massively in recent months;

m. Recent incidents demonstrate the shocking service provided this vital main line.
For example, on 16 August 2022, passengers were forced to climb a 7-foot
spiked fence to exit Oxenholme station. This situation was caused when Avanti
assured staff at the station there were no more trains arriving that night after
they decided not to stop the service at Oxenholme (and subsequently told
passengers to stay on until Penrith, from which they could get a 1-hour long taxi
to Oxenholme). They then reversed that decision not to stop at Oxenholme, and
after the train arriving 100 minutes late into the station, the passengers
disembarked finding the staff had locked up and gone home. There were also
concerns of passengers having to cross live tracks for an alternative exit. Some
passengers who could not scale the fence contacted the police who eventually
found a maintenance worker to let them out after midnight;
n. Unsurprisingly, over the last two years, Avanti has received circa 50,000
complaints from passengers, which is the most complaints received by any
operator and nearly double what was received by LNER. The complaints were
wide reaching and included matters such as last-minute cancellations,
overcrowding and delays.
17. Despite all of the above, Prior Information Notices were published on 31 March 2021
and 20 August 20217, for a direct award of the continuation of the franchise to FT for
up to 10 years. Nothing within these notices, or since, has bound the contracting
authority to proceed with the Direct Award as envisaged.

7

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/101
1937/west-coast-partnership-pin-leaflet.pdf
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18. It is our client’s position that in light of the serious failings and poor customer outcomes,
the DfT must consider the use of the OLR and / or awarding the contract through
competitive tender. They are not alone in holding these concerns.

19. Louise Haigh, shadow transport secretary, has renewed calls for ministers to urgently
demand a plan from Avanti for the full restoration of services, recover taxpayers’ money
for services that are not running and, if an urgent plan to restore services is not put in
place, strip the company of the contract. In August 2022 Ms Haigh stated:
“This fiasco is causing real damage to the regional economy, passengers and
the public”
“This government has willingly sat back and rewarded failure, handing over
millions of pounds of taxpayers’ money for an abysmal service. Under the
absurd system they have created, passengers always come last. It’s time for
ministers to wake up, do their job and hold this failing operator to account”
“They should demand a plan from the operator to urgently restore these
services, claw back taxpayers’ money being handed over for services that aren’t
running, and if they do not act, they have no business holding the contract.”8
BBBR’s position
20. Given the circumstances set out above and the upcoming proposed renewal, our client
has no practical interest at this time in establishing fault with the DfT for a failure to
manage the contract with Avanti. Instead, BBBR wishes to look forward to how this
contract should be managed from now onwards and how, as seems necessary, the line
may be transferred to another operator from 16 October 2022.
21. Indeed, with the recently announced resignation of Avanti’s managing director Phil
Whittingham effective from 15 September 2022, it appears to us that the business is in

8

https://www.theguardian.com/uk-news/2022/aug/19/avanti-west-coast-reward-failure-says-labour
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no fit state to take on an extension of this contract. This is a particular concern given
the likelihood that FT will, as part of the West Coast Partnership, control and profit from
new high speed services (HS2) which are only coming into being as the result of
substantial public investment (some £72 - £98 billion according to the DfT’s own
estimates from November 2021). The success of HS2 (and indeed wider policies of
‘levelling up’ the North) is inextricably linked to the success of the West Coast Main
Line and it does not seem at all logical to leave FT to further remove and destroy the
existing services in the meantime.

22. There is now substantial precedent to take the operation back into public ownership
with the experience of the OLR in successfully operating the East Coast Main Line
through LNER since June 2018 (which is a line similar in both scale and importance to
the economy of the United Kingdom), and yet we understand that the DfT has publicly
stated that Avanti will not be stripped of its contract.
23. You will appreciate, effectively ruling out the use of a major contractual right, that such
a position defies all logical commercial dealing, putting the Secretary of State in a
position of weakness, and the travelling public at its wit’s end. Our client simply cannot
understand that position and therefore wishes to explore the basis upon which the
decision has come about. Frankly, we feel that there must have been insufficient cost
/ benefit analysis of the options available at this juncture.

24. Accordingly, in order that our client can consider its position, which may ultimately lead
to a judicial review of the DfT’s actions, our client would ask that you please confirm
the following:
a. Whether the DfT has conducted a review of:
i. the possible use of enforcement powers in respect of Avanti in respect
of its poor performance, unilateral timetable reduction or any other
potential contractual breach; and / or
ii. whether to strip Avanti of the contract; and / or
iii. whether Avanti should receive a contract extension in October 2022 or
at all.
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If any such reviews have been conducted, please confirm the approximate
date or period during which these reviews took place.
b. Irrespective of the answers to (a), whether the DfT has formally considered
putting the contract for the West Coast Main Line to tender before other TOCs
and, if not, why not.
c. Irrespective of the answers to (a) and (b) above, whether the DfT has:
i. analysed the financial savings to the taxpayer and potential service
improvements if the OLR were to take over running the line;
ii. put the OLR on notice that it may be required to operate the line from
16 October 2022 or any other date; and / or
iii. instructed the OLR to take any steps to mobilise or to operate the line.

25. We hope you will agree that these above requests are reasonable, very limited in scope
and do not require you to compile a substantial, costly or time-consuming response.
We are not at this time requesting copies of any such reviews that you may disclose,
and it is for this reason that we would ask for a response within 10 days, i.e. by 16
September 2022.
Yours faithfully

Devonshires Solicitors LLP
Direct tel: 020 7880 4248
Mob: 078 9659 2826
E-mail: matthew.garbutt@devonshires.co.uk
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